
 

 
 
 

FOGARTY COHEN RUSSO & NEMIROFF LLC 

1700 EAST PUTNAM AVENUE 
SUITE 406 

OLD GREENWICH, CT  06870 
TEL: 203 661-1000 
FAX: 203 629-7300 

 

BRUCE F. COHEN 
DIRECT DIAL: 203 629-7330 
DIRECT FAX: 203 629-7300 
E - MAIL: bcohen@fcsn.com 

 

 
        July 15, 2022 
VIA EMAIL and BY HAND 
 
Greenwich Planning and Zoning Commission 
c/o Ms. Katie DeLuca, AICP  
Director, Planning and Zoning 
101 Field Point Road 
Greenwich, CT 06830 
 
Re: Final Site Plan/Special Permit Application for a Mixed Use Retail, Office, and 

Multi-Family Residential Development at  
240 Greenwich Avenue; CGBR, CGB and CGIO Zones 

 
Dear Madam Chair and Members of the Planning and Zoning Commission: 
 

Our office represents the Greenwich Harbor View Association, Inc., an association of the 
owners of a seventy-two (72) unit condominium development known as Harbor View 
Condominium, located at 40 West Elm Street.  The Harbor View condominiums adjoin the 
property at 240 Greenwich Avenue to the west.  This letter is submitted to express some of the 
views of our client in opposition to the applicant's plan to construct a six-story, 60-unit apartment 
building planned to be erected upon a parcel which was declared and remains a part of the original 
Harbor View condominium.  

 
Although we anticipate numerous objections to be submitted by individual residents, we 

wish, at the outset of this application, to draw the Commission's attention to the following legal 
issues: 

 
1. The pending application is premature because all owners of the property which is the 

subject of the application have not joined in the application nor approve of the 
development which it proposes 

The apartment building proposed by applicant is planned to be constructed upon a portion 
of the site which, for many years, has been used for bank parking and drive-through booths.  That 
portion consists of the western portion of the zoning lot and was included, and currently exists, as 
Unit 73A, and its appurtenant limited common element, of the Harbor View Condominium.  The 
Declaration which established that condominium (pertinent portions annexed as Exhibit A) states 
(at pages 7 and 8) that Unit 73A shall only be used for non-residential purposes.  240 GA LLC has 
disputed this requirement and, for the purpose of seeking a judicial declaration regarding its 
position, 240 GA LLC has brought a lawsuit against the association.  In that litigation, 240 GA 
LLC questions whether Unit 73A actually constitutes a “unit” of the Harbor View Condominium 
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and whether the land area appurtenant to Unit 73A exists as a limited common element “in name 
only.” That suit is now pending in the Superior Court (Docket No.: FST-21-CV-6053369-S).  

The background of that suit and the underlying legal authority is relevant: 

‐ In January 1982, Harbor View Realty filed the Declaration of Condominium (Book 1253 
at Page 84, GLR, Exhibit A annexed hereto), submitting all the land shown on Map 
#5849 to a condominium form of ownership, including the 100 ft. wide parcel to the east, 
which is the subject of the present application. (The land submitted to the condominium 
form of ownership is described on Exhibit A, at page 33) 
 

‐ The Declaration specifies that the small bank buildings located on the 240 GA parcel were 
included as a part of the condominium as Unit #73A (Declaration, Exhibit A, Schedules 
A and A-1) and the entire parcel of land in that parcel associated with Unit #73A was 
designated as a limited common element appurtenant to Unit #73A (Declaration, Exhibit 
A, at page 5.) It is of interest to note that when the condominium declarant first conveyed 
this 100 ft. wide parcel, the deed of conveyance specifically described the property as 
“Unit Numbered 73A.” (Deed from Harbor View Realty, Limited Partnership to First 
Federal Bank of Connecticut, recorded in Book 1555 at Page 238, attached as Exhibit C.) 
 

‐ Land which is the subject of a condominium is a common element, owned by the unit 
owners. Conn. Gen. Stats. Section 47-68a defines “common elements” to mean “all 
portions of the condominium other than the units.” Each unit owner holds an undivided 
interest in the land proportionate to his or her interest in the condominium, including any 
portions of the land allocated as limited common elements. (Conn. Gen. Stats. Section 47-
74(b).) Further, as stated in Conn. Gen. Stats. Section 47-73: “Each [condominium] unit, 
together with its undivided interest in the common elements, shall for all purposes 
constitute real property.” Based on that statutory authority, the case of Old Mine 
Associates, LLC v. Planning & Zoning Commission 2020 Conn Super. LEXIS 546 held 
that an owner of a condominium unit located within 100 ft. of the land involved in the 
decision of a land use agency is statutorily aggrieved by a decision of that agency and 
therefore has standing to pursue an appeal. 
 

‐ The Harbor View Condominium Association, representing all condominium unit owners, 
has not consented to the application which 240 GA LLC has made to develop Unit 73A 
and its limited common elements for the purposes that it has proposed (i.e. a residential 
use.) As a result, all ownership interests in the land proposed for development are not 
parties to or bound by any action taken by the Commission in this matter. 

 
Until the litigation initiated by 240 GA LLC has been determined, the question of whether or not 
the applicant may proceed before the Commission without condo approval is open. It was held, in 
the case of Stefanoni v. Department of Economic and Community Development 2012 Conn. 
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Super. LEXIS 1537, aff’d on other grounds 142 Conn. App. 300, that a similar deed restriction, in 
the absence of a court holding otherwise, created a bar to an applicant availing itself of the 
procedures available to a developer under 8-30g. In light of the Court’s ruling in that case, no 
further action should be taken by the Commission on the pending application until the pending 
court action, commenced by 240 GA LLC has determined whether applicant’s property continues 
to be governed by the limitations set forth in the Harbor View Condominium declaration.   

2. Under existing authority, applicant's project does not legally constitute a set-aside
development under CGS Sec. 8-30g.

As submitted by applicant, its proposed six-story residential development, located on a
single zoning lot, is intended to constitute a mixed-use development and yet qualify under 8-30g. 
In light of the decision of in Sixty Five March Hill Rd. LLC v. Orange Plan and Zoning 
Commission 2019 Conn. Super. LEXIS 808 to the effect that "Sec. 8-30g does not apply to mixed 
uses", the Commission has in the past determined that a mixed-use development with a commercial 
component may be approved provided that the residential component meets the definition of a set 
aside development as prescribed under 8-30g, and the commercial portion of the project conforms 
to applicable zoning regulations. 

We believe that, although the commercial components of applicant's development could 
have been maintained as legally non-conforming uses in terms of FAR and parking, the effect of 
applicant's project, as proposed and now underway, will be to increase the parking non-conformity 
and therefore disqualify the project as a set-aside development under 8-30g. 

Applicant is now constructing an "infill project" that will increase the overall floor area of 
the building by 2,365 SF by filling in space on the 2nd floor of the building that had been open to 
the floor below. As part of that project, the overall office use was decreased by converting a portion 
of the existing office space to retail space.  Upon completion of the infill construction, the total 
building area will be increased from 43,073 SF to 45,439 SF, of which 39,498 SF will be office 
space and 5,941 SF will be retail space.  Under current zoning regulations (Section 6-103.1(D)), 
parking requirements for retail and residential uses in the CGBR zone generally are waived. The 
applicant has argued that a reduction in office space (in favor of retail space) would make the 
building more conforming to today's regulations by reducing the overall parking requirement. 
However, because the existing building is over 15,000 SF, the parking requirements under the 
above referenced regulation are applicable to all uses within the building and, at our request, this 
interpretation of the regulation was confirmed by the Greenwich Zoning Enforcement Officer 
on March 2, 2021 (Exhibit D attached).  Accordingly, we believe that the approval of an 
infill addition of 2,365 SF without providing additional parking to support this additional retail 
space was illegal and resulted in a more non-conforming parking condition.  

Turning to the residential portion of the proposed project, applicant now intends to erect a 
new six-story building containing 60 apartments with a total of 96 bedrooms.  Under existing 
parking standards, the proposed apartment mix would require 128 parking spaces.  In addition, 
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applicant must continue to maintain the existing parking non-conformity of 55 spaces (including 
HC spaces) for the commercial portion of the development (where under existing guidelines 216 
spaces would be required for this use). Existing parking accommodations for the site are provided 
as follows: 10 spaces (plus 1 HC space) are located in a below-grade parking garage under the 
commercial building and 42 spaces (plus 2 additional HC spaces) are provided at grade. Under the 
applicant’s current proposal, a total of 75 spaces (including HC spaces) will be provided on-site.  
This includes the 10 spaces (plus 1 HC space) located in the below-grade parking garage under the 
commercial building, which will be maintained, 48 spaces in the parking garage of the proposed 
residential building (plus 2 HC spaces), and 14 spaces (plus 1 HC space) at grade.   Of these spaces, 
the applicant has noted that, “through signage and a parking attendant”, the requisite 55 
commercial spaces will be available for the commercial building’s tenants, employees, customers, 
and visitors between the hours of 8:00 AM and 6:00 PM each day in order to maintain the site’s 
existing parking non-conformity.   There are several important open issues which the Commission 
should consider with respect to this proposal: 

 
1.) By what means does the applicant propose to vacate resident cars, parked at their place 

of residence, by 8:00 AM each morning, including Saturdays? 
 

2.) The applicant, in its zoning narrative dated May 27, 2022, notes that 29 of the 55 
commercial spaces will be provided in the lower-level basement of the commercial 
building. However, the survey data shows only 10 spaces are, and will continue to be, 
available in this location.  No plan has been provided to demonstrate an increase in 
parking in this location. 

 
3.) Assuming that the necessary 55 spaces are, in fact, available for the commercial 

building, the applicant’s traffic engineer acknowledges that, even with the provided 
spaces, “there is not enough on-site parking provided for the commercial uses between 
9:00 AM and 4:00 PM”. 

 
4.) Again, assuming that the necessary 55 spaces will actually be available for the 

commercial building as noted by the applicant, only 20 spaces would be available for 
the 60 residential units during business hours, including Saturdays.  128 parking spaces 
would be required under today’s regulations for the proposed units.   

 
5.) The applicant has conducted parking counts at nearby municipal lots to demonstrate 

that parking is available for the applicant’s private commercial and residential 
developments.  While use of municipal parking by private owners has been traditionally 
acceptable to the Town during evening hours and, in some instances, on weekends, 
dependency on the Town’s municipal parking for residents who cannot be 
accommodated on their own property, especially in this quantity (a deficiency of over 
100 spaces for just the residential use alone), is an unfair burden on the Town and is 
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not the purpose of the municipal parking lots located within Greenwich’s Downtown 
Area.   

 
The traffic and parking evaluation submitted by applicant acknowledges not only the gross 

parking non-conformity that exists at the subject site (where 55 spaces are provided and 216 spaces 
would be required for the existing commercial building), but also acknowledges that a real and 
documented parking deficiency is evident from 9:00 AM to 4:00 PM at the subject site.  
Compounding this problem is the fact that the applicant is proposing a shared use of these 55 
spaces, with no real means of ensuring that said spaces are available by 8:00 AM Monday-
Saturdays.  

Conclusion 

In combination, it is apparent that, in order to proceed with its proposed apartment house, 
as well as the "infill" work now proceeding, the applicant cannot provide a practical means to 
support its parking requirements for the proposed mixed-use development, which will result in a 
significant increase in the existing parking non-conformity at 240 Greenwich Avenue.  As a result, 
the new development cannot qualify as a set-aside development under Sec. 8-30g.  Further, an 
approval by the Commission that contradicts both local and state laws prohibiting alterations which 
would result in an increase in the degree of a non-conformity would be illegal and subject to appeal.  
Based on the above, we request that the Commission dismiss the 240 GA application as an invalid 
8-30g submission and, based on the Stefanoni decision, the Commission should not permit the 
applicant to proceed until the Courts have determined whether the applicant must first conform to 
the requirements of the Harbor View Condominium declaration and the property rights of the 
Harbor View unit owners. 

 
Respectfully submitted, 

 

 
 

Bruce F. Cohen 
 
 
cc: Greenwich Harbor View Association, Inc. 
      John P. Tesei, Esq. 
 

































EXHIBIT D 
 



From: Couture, Jodi
To: Michele Cronin; LaRow, Patrick
Cc: Anastasio, Marisa; Bruce F. Cohen
Subject: RE: 240 Greenwich Avenue
Date: Tuesday, March 2, 2021 3:12:25 PM

 

1.)   
Do the standards of 6-158 apply to buildings OVER 15,000 SF in the CGBR zone

where a front and rear building line is provided (regardless of use)? [Reference to

Section 6-103.1(D)] 
If it doesn’t meet both conditions below, then the parking

would apply.

Division 18. (2/6/90)

The parking and loading requirements of Division 15 shall not be applicable to uses

in Use Group 1

or Use Group 3 for any lot where the following conditions are met:

The lot shall have a rear building line as indicated by any map listed in the Schedule

of Rear

Building Lines at the end of these regulations;
and

The total floor area of the building or buildings on said lot shall not exceed 15,000

square feet of

floor area.

 

2.)   
Do OFFICE USES in buildings in the CGBR zone where a front and rear building line

is provided still contribute to the site’s overall FAR? [Reference to Section 6-205(a)

Note **]Yes.
 
 

From: Michele Cronin [mailto:mcronin@fcsn.com] 
Sent: Tuesday, March 2, 2021 1:19 PM
To: LaRow, Patrick <Patrick.LaRow@greenwichct.org>
Cc: Anastasio, Marisa <Marisa.Anastasio@greenwichct.org>; Bruce F. Cohen <BCohen@fcsn.com>;
Couture, Jodi <jodi.couture@greenwichct.org>
Subject: 240 Greenwich Avenue
 
[EXTERNAL]

Hi Pat,

 

I marked up the current application for 240 Greenwich Avenue with some

comments/questions.  I included the Decision letter on the infill project for 240, as well as a

decision letter for
a project we worked on that had some similar variables (117 Greenwich

Ave).

 

I apologize in advance because I know this is getting into the nitty-gritty, but I think there is

mailto:jodi.couture@greenwichct.org
mailto:mcronin@fcsn.com
mailto:Patrick.LaRow@greenwichct.org
mailto:Marisa.Anastasio@greenwichct.org
mailto:BCohen@fcsn.com
malbonizio
Typewritten Text
Response from J. Couture provided in red below.



a flaw in the applicant’s interpretation of the regulations which is leading him to exempt
all

floor area between the front and rear building lines, regardless of use.  If I’m off-base in my

interpretation of the regulation that would be good to know as well going forward.  I’ve

copied Jodi so he can chime in as well.

 

The main questions I have are as follows:

 

1.)   
Do the standards of 6-158 apply to buildings OVER 15,000 SF in the CGBR zone

where a front and rear building line is provided (regardless of use)? [Reference to

Section 6-103.1(D)]

 

2.)   
Do OFFICE USES in buildings in the CGBR zone where a front and rear building line

is provided still contribute to the site’s overall FAR? [Reference to Section 6-205(a)

Note **]

 

I answer both of the above questions “yes”. 

 

Happy to review over the phone with you guys once you have a chance to review. 

 

Thanks,

Michele

The electronic message from the law firm of FOGARTY COHEN RUSSO & NEMIROFF
LLC may be a confidential attorney-client communication or may be privileged or otherwise
protected from disclosure. The content is intended for the addressee only. If you are not the
addressee, please note that any disclosure, copy, distribution or use of the content of this
message (including any attachments) is strictly prohibited. If you suspect that you have
received this electronic message in error, please notify the sender immediately
by telephone or
e-mail and immediately destroy this message and all of its attachments. IRS Circular 230
disclosure: Any tax advice contained in this communication (including any attachments or
enclosures) was not intended or written to be used, and cannot
be used, for the purpose of (i)
avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or
recommending to another party any transaction or matter addressed in this communication.
(The foregoing disclaimer has been affixed pursuant
to U.S. Treasury regulations governing
tax practitioners.)
CAUTION:  This email originated from outside the Town
email system. Do not click links or open
attachments unless you have verified the sender and know the content is safe.




